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Art Unit: 3754 

DETAILED ACTION 
Priority 

Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record in the file. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which fonns the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 3, 4, and 9-13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Dryden (258) in view of Hughes and Gray. The patent to Dryden 
discloses the recited limb for a breathing circuit comprising a very thin walled conduit as 
seen in figure 4, a first connector 32, a second connector 13, an elongate reinforcing 
member 31 lying freely within the thin walled conduit along a slightly torturous path as 
seen in figure 4 where the reinforcing member is hollow which passes through the two 
connectors in a blind manner, the member is small and too small for gas delivery to the 
patient but large enough to be used as a feedback conduit, from one end of the conduit 
to the other end and connected with the first and second connectors, where the 
connectors are provided with bumps which are a rib for engagement with a helical rib of 
the breathing conduit, a shoulder formed by the rib, where the reinforcing member 31 
would inherently provide some reinforcement to the duct and would do so to some 
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degree against contraction. The patent to Dryden discloses all of the recited structure 
with the exception of having the reinforcing element non-torturous and the connectors 
having helical protrusions and recess for a securing collar. It is considered old and well 
known in the art to provide a recess for a securing collar on a connector and such would 
be an obvious choice of mechanical expedients over a connector not provided with one, 
where such would prevent failure. The patent to Hughes discloses that it is old and well 
known in the art to form hollow reinforcement member 18 to be non-torturous when 
provided in a thin walled conduit 12 provided with a helical rib. It would have been 
obvious to form the ribs on the connectors of helical ribs to allow for a helically 
corrugated pipe to connect thereto and to form the tube in a non-torturous manner as 
suggested by Hughes as such is an alternate embodiment for hollow reinforcement 
elements in thin walled tubes and such would allow for a simpler construction thereby 
saving money using less materials and to allow for faster connection of the ends to the 
hose saving on manufacturing costs. The patent to Gray teaches that it is old and well 
known in the art to form two flexible layers 20,30 with a helical reinforcement 40 for use 
in conveying air, where such can be made having a thickness of 0.00055 inches which 
converts to 13.97 microns, where it is not clear whether this is the actual thickness of 
the entire conduit or of one of the two layers, however two layers would equate to 
almost 28 microns in thickness, which is less than a wall thickness of 50 microns. It 
would have been obvious to one skilled in the art to modify the tube in Dryden to have 

■ 

walls of any thickness desired including less than 50 microns as suggested by Gray 
where such sets forth known equivalent thicknesses of hoses of the same structure and 
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for the same type of use, and where such would provide for a lighter hose if thickness 

were restricted. » 

Claims 1 , 2, 5, 7, 8, 14-16, and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Darling in view of Gray. The patent to Darling discloses the recited 

I 

limb for a breathing circuit comprising a very thin walled conduit as seen in figure 1 , a 
first connector 42, a second connector 44, an elongate reinforcing member 24 lying 
freely within the thin walled conduit along a non torturous path as seen in figure 1 , from 
one end of the conduit to the other end and connected with the first and second 
connectors, the reinforcing member is solid and substantially circular in cross section 
and two ends, the reinforcing member contains a resistance heating element 20, cords 
22 are also provided which are non-elastic within the reinforcing member which would 
make it resilient and not plastically deform, and the method of providing such is also set 
forth. The patent to Darling discloses all of the recited structure with the exception of 
various dimensional and stiffness values for the elements, however, such is considered 
merely a choice of mechanical expedients to use routine experimentation to arrive at 
optimum values as such only requires routine skill in the art to optimize values using 
routine experimentation and choices of mechanical expedients. The patent to Gray 
* teaches that it is old and well known in the art to form two flexible layers 20,30 with a 
helical reinforcement 40 for use in conveying air, where such can be made having a 
thickness of 0.00055 inches which converts to 13.97 microns, where it is not clear 
whether this is the actual thickness of the entire conduit or of one of the two layers, 
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however two layers would equate to almost 28 microns in thickness, which is less than 
a wall thickness of 50 microns. It would have been obvious to one skilled in the art to 
modify the tube in Darling to have walls of any thickness desired including less than 50 
microns as suggested by Gray where such sets forth known equivalent thicknesses of 
hoses of the same structure and for the same type of use, and where such would 
provide for a lighter hose if thickness were restricted. 

Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Darling in 
view of Gray as applied to claims 1, 2, 5, 7, 8, 14-16, and 19 above, and further in view 
of Dickenson. The patent to Darling as modified disclose all of the recited structure with 
the exception of utilizing a positive temperature coefficient heating element. The patent 
to Dickenson discloses that it is old and well known in the art to provide hoses with 
heating elements including resistance type, and positive temperature coefficient heating 

■ 

elements as such are equivalent types of heaters used in hoses. It would have been 
obvious to one skilled in the art to substitute a positive temperature coefficient heating 
element for the resistance heating element of Darling as modified, as suggested by 
Dickenson as such are taught to be equivalent types of heaters for hoses and such 
would provide different benefits to a standard resistance heating element thereby 
making the hose more useful and thereby save money. 

Claims 17, 18, and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Darling in view of Gray as applied to claims 1, 2, 5, 7, 8, 14-16, and 
19 above, and further in view of Moseley. The patent to Darling as modified discloses 
all of the recited structure with the exception of providing a cover layer over the spiral 
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reinforcement that is made of a braided sheath of PET fibers. The patent to Moseley 
discloses that it is old and well known to form corrugated conduits of layers over spiral 
reinforcing wires where the layers can be formed of woven or braided PET yarn. It 
would have been obvious to one skilled in the art to provide an outer sheath formed of 
braided PET fibers to the hose of Darling as modified, as suggested by Moseley where 
such is an alternative material used over spiral reinforced conduits to protect them from 
damage and thereby reduce replacement costs and save money. 

Response to Arguments 

Applicant's arguments filed December 7, 2007 have been fully considered but 
they are not persuasive. Many of these arguments were covered in the interview 
of August 8, 2007 as covered in applicant's synopsis at the end of the remarks 
section, however, for clarity the examiner will attempt to cover any arguments 
that were not previously covered or at least to comment on as many of the 
arguments as believed to be new or different from the August 8, 2007 interview. 
With respect to the argument that Dryden would not be suitable if modified to 
accommodate fluctuating volume such is not a limitation of the claims and as 
such is not required to be taught by Dryden therefore makjng Dryden of a thinner 
material is considered not to affect it's ability to be used in any application where 
more flexibility is required and as modified Dryden would meet the claimed 
language and one skilled in the art would expect such to be capable of use in the 
same manner as applicants as such would inherently be capable of that use 
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especially when other structures exist which would add rigidity as set forth in the 
rejection above. With respect to the arguments directed at Gray that such would 
not see fluctuations in pressures such is not persuasive where a duct for forced 
air that is provided from a furnace type unit would fluctuate in pressure as the fan 
on the furnace goes on and off thereby finding itself in the same environment and 
exposed to the same type of changing pressure internal flow as a breathing 
circuit therefore it is known in the art to form a flexible tube wall of very thin 
material that is intended to be used with fluctuating pressures within. With 

♦ 

respect to the argument about the teaching of any specific amount of 
reinforcement it is reiterated that the claims do not require a specific amount of 
reinforcement and that as set forth in the interview any amount of reinforcement 
provided regardless of how small meets the current claim language and would in 
some degree provide resistance to contraction along the length in that any 
member running the length of the tube will provide at least some resistance in 
compression based inherently upon the material having at least some 
longitudinal stiffness, and with no claimed amount of resistance any resistance 
meets the claim language, where one having ordinary skill in the art would expect 
the provision of a longitudinal structure in a tube would provide at least some 
resistance to contraction. With respect to the blind tube recitation, it is 
considered since the tubes end in the connectors that such are blind connections 
where such is not necessarily limited to a closed end situation without being 
claimed in this manner. With respect to the argument directed at Darling and 
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choice of mechanical expedients, there is not a specific reasoning provided that 
routine experimentation could not be used to select a specific thickness and why 
such is critical to the article, other than a discussion of conventional teaching 
which is not provided with any proof but is merely a statement being made which 
is not yet supported. With respect the argument directed at Darling, there are no 
specific reasons why a wall thickness of less than 50 microns is inappropriate 
therefore such is an unsupported statement. The discussion in column 1 lines 
24-26 are not linked specifically to wall thickness as suggested by applicant and 
it is believed that such is representative of providing different reinforcements, 
therefore trying to link this statement to a discussion of representation of wall 
thickness is not appropriate when such does not say this specifically therefore 
such is not a persuasive argument. It is also not persuasive to read the 
statement in this manner when it seems to suggest that a "minimum requirement" 
exists for flexibility which means there is a specific of flexibility required and the 
thickness may affect this but other factors may as well, but at least this statement 
suggests that at least a specific minimum level of flexibility is required for its use 
as an aircraft oxygen line. It was also set forth in Darling in column 1 , lines 66-77 
that the article of Darling enables production of a "lightweight, minimal cost, 
stable conduit meeting all of the critical performance standards dictated by its 
use" which clearly suggests the examiner's position on making the wall thinner 
would reduce cost, as well as teaching the reduction of weight which a reduction 
in wall thickness would also provide, and the suggestion of meeting critical 
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performance standards also suggests at least some resistance to contraction 
especially when such is used for the same purpose of delivering oxygen to a 
mask for breathing same as applicants intended use. Therefore, Darling 
suggests the need for reduction in costs and meeting a minimum flexibility and 
the teachings of Gray are that flexible ducts for moving air with fluctuating 
pressures can utilize a thinner wall and still meet minimum requirements, where 
inherently making the wall thinner would reduce material costs and improve 
flexibility. As set forth above any reinforcement provided would provide some 
resistance to contraction, the argument that Darling or Dryden would not fluctuate 
in pressure is not persuasive when Darling is the same type of tube as applicants 
used in a breathing circuit, as is Dryden, and upon modification under the 
teachings of Gray would be capable of being more flexible. However, it is noted 
that a general statement such as Dryden and Darling do not contract due to their 
wall thickness is not persuasive when the references don't recite this, and 
applicant has provided no evidence to support this statement is true where one 
skilled in the art would know using common sense that fluctuations in pressure, 
and with no set amount or resistance to contraction, any amount would meet the 
claim language, where it seems as if applicants arguments are more 
representative of language that would include preventing collapse, but that with 
only claiming a resistance to implies that collapse is still possible and that the 
reinforcement merely provides at least some resistance to this collapse. The fact 
that the references are used for the same purpose, and have structure that 
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provides reinforcement inherently meets the claim language whether the 
references specifically state that the effect applicants argue is "non-existent", 
especially when the walls of Dryden and Darling are not set forth in the 
references to be rigid and therefore would not be exempt from the ability to 
contract along the length, and such would be able to due so under fluctuating 
internal pressure especially when such reaches a level that exceeds the ability of 
the material to resist it alone, and without any specific amount of internal 
pressure recited in the claim language or specific material properties for amount 
of reinforcement needed, any argument directed to the inability of a reference to 
meet an effect are not persuasive when that effect is not limited to any specific 
amounts of resistance or internal pressures. The applicants claim language does 
not recite a material property of the limb that "is sufficiently compliant that it 
contracts due to fluctuating pressure" as suggested in the arguments but rather 
the claim language directed to fluctuating pressure and contraction are directed 
toward an ability of the reinforcement and any longitudinal reinforcement 
structure such as a wire or tube would inherently provide this reinforcement with 
no degree suggested, it is not claiming a material property of the limb however, 
and as set forth above without a specific amount of internal pressure provided to 
cause the collapse any of the hoses are capable of contraction if the pressure 
fluctuation reached a high enough level to do so. It is also noted that the 
references need not be specifically designed for the same result as applicant's to 
meet the claim language and inherently provide the same properties as long as 
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such is capable of providing the same properties. The suggestion that the claim 
1 is providing language that "clearly" is directed to a limb of a breathing circuit 
having '*a very low bulk stiffness such that the its volume would change under 
fluctuating internal breath to breath pressure but for the claimed reinforcement" is 
not found in the claim language at all. For example, "very low bulk stiffness" is 
never recited, "volume" is never discussed, the fluctuating pressure is never set 
forth as "breath to breath" and it is not recited that the elongate reinforcing 
member is the only prevention against contraction, therefore this entire statement 
is not supported by the actual language of claim 1. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The references to Moorman, Bixby, Boissin, and Haberl 
disclosing state of the art conduits. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to James F. Hook whose telephone number is (571) 272- 
4903. The examiner can normally be reached on Monday to Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on (571) 272-4720. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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